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EDITORIAL NOTES. 


Our LEGISLATURE seems to consider itself omnipotent, even more 
powerful than the British Parliament. It has passed an act 
entitled ‘‘an act ¢o limit the age and employment hours of chil- 
dren, minors and women.”’ Parliament did not attempt to carry 
out the Malthusian plan for limiting the production of children, 
but the New Jersey Legislature has undertaken to limit the age of 
children already produced. That part of the act which proposes 
to limit the age of women must have been passed for the benefit of 
spinsters who find themselves unable to preserve the charms of 
their youth. 





PUBLIC WARNING should be given of a dangerous amendment to 
the mechanics’ lien act made by the last Legislature. The provis- 
ions of the act have been extended to alterations in a building. 
Heretofore the lien was created only upon the erection of a build- 
ing or of additions to the outside, which could be seen by creditors 
who were cautious enough to prowl around the premises before 
taking mortgages, but now a change in the partition wall of a 
bed-room may give a mechanic a lien for his work by which he can 
sell the house and lot and obtain a title free of a mortgage taken 
after the work was done and before the lien was filed and without 
notice tothe mortgagee. This is gross injustice, and it isnot justi- 
fied by the fact that it is done in the interest of the ‘‘ American 
mechanic,”’ nor by the fact that the ‘‘laboring man’’ has many 
votes. 


AN AMENDMENT in the Statute of Limitations to which attention 
should be called, is the act of Feb. 13, 1883. (Laws N. J. L. J., 8.) 
It provides that the nine years for the prosecution of a sheriff's 
sureties upon his bond and the four years in the case of the bond 
of a constable shall begin to run at the date of the bond. The act 
of Feb. 20, 1883, (Laws N. J. L. J., 10,) provides that publica- 
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tion of notice in attachment may be discontinued on the entry of 
appearance. It hardly required a statute to tell us that. An act 
has been passed providing for refunding bonds in case of the dis- 
tribution of an estate upon the presumption of the death of a per- 
son after seven years. This is important in view of the frequency 
with which the ghosts appear in the flesh when men have been 
killed by a legal presumption. An executor is bound to act upon 
the presumption of law, and yet the presumption is of no avail to 
allay the ghost when it does appear in the flesh. 





THE RECENT decision of the Court of Appeals of New York 
in the matter of the Accounting of Horace Gray, et als., Exr’s., 
which we publish in this number of THe JouRNAL, is in conflict 
with the decision of the Mercer County Orphans’ Court in the mat- 
ter of Voorhees, Exr., 3 N. J. L. J., 211, which was followed by 
the Essex Orphans’ Court in the matter of Post, Exr., in Novem- 
ber, 1882. The New York Court holds that executors are not re- 
sponsible for loss upon securities found in the testator’s estate 
merely because they have failed to convert them into money with- 
out delay, but are only required to act with prudence and discre- 
tion in the conversion of the estate within a reasonable time with 
a view to the condition of the market and the nature of the se- 
curities. This is certainly the rule which must prevail. The other 
rule would compel executors deliberately to sacrifice the estates in 
order to protect themselves from risk of personal loss. 





Boynton v. Ball, Supreme Court of Illinois, March 23, 1883, is 
a decision upon the effect of a discharge in bankruptcy upon a 
judgment recovered in a suit which was pending at the time of the 
adjudication. The action was brought at the September term, 
1877. The defendant filed the plea of general issue at the April 
term, 1878, and on the 15th of April the defendant was adjudicated 
a bankrupt. The cause was tried at the December term, 1879, and 
a judgment was rendered for the plaintiff. On December 23, 1880, 
the defendant received his discharge in bankruptcy, and in March, 
1881, he applied to the county court for a perpetual stay of execu- 
tion on the ground that he had been discharged in bankruptcy. 
This motion was denied, and the decision was sustained by the 
Supreme Court on appeal. The court held that it was the duty 
of the bankrupt, if he wished to avail himself of his bankruptcy 
as to that suit, to make application for a stay of proceedings as 
permitted by section 5,106 of the act of 1867, and that if he neg- 
lected to do so he could not afterward, when he had obtained his 
discharge, base upon it a claim to enjoin the judgment, but that 
the judgment merged the original cause of action and became a 
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new debt not provable against his estate and wholly unaffected by 
the discharge. The Eaglish cases, the court said, are adjudicated 
upon a statute unlike anything in our bankrupt law and are of no 
authority here. And they said that the American cases under the act 
of 1841 are in direct conflict with each other, those of Maine and 
Massachusetts being against the discharge and those of New York 
and Vermont in favor of it; but the act of 1867 is different from that 
of 1841, in containing the provision of section 5,106 for a stay of 
proceedings, and the cases under the former act are therefore not 
conclusive; and discussing the cases upon the subject of merger of 
the debt, the court held that the cause of action was merged in the 
judgment, and that this new debt not being provable was not dis- 
charged, and that even if this view was not correct the defendant 
might have set up his discharge in defence to the action at law, and 
having neglected to do so he has no claim now to relief by way of 
an equitable motion to stay proceedings upon the judgment. 

A similar decision to this was made by Depue,J., in the New Jer- 
sey Supreme Court in Brand & Bett v.Guild & Lane, March 28,1876. 
In this case the petition in bankruptcy was filed by the defendant 
Guild pending the suit and a discharge was granted before the time 
for pleading had expired. The defendants failed to plead and judg- 
ment was entered. Six years afterward the defendant Guild made 
application to set aside the judgment or at least to open it and per- 
mit him to plead. The Judge refused to do either. He held that 
the discharge ought to have been pleaded to the suit and that re- 
lief could not be given for this neglect after the lapse of so long a 
time. 


THE SUPREME Court of the United States in Union Trust Co. 
v. Southe7, 2 Sup. Ct. Rep. 295, has affirmed and extended the 
principles announced in Fosdick v. Schall, 99 U. 8. 251. It was 
said in Fosdick v. Schall: ‘‘ We have no doubt that when a Court 
of Chancery is asked by railroad mortgagees to appoint a receiver 
of railroad property, pending proceedings for foreclosure, the court 
in the exercise of a sound judicial discretion may, as a condition of 
issuing the order, impose such terms in reference to the payment 
from the income during the receivership of outstanding debts for 
labor supplies, equipment or permanent improvement of the 
mortgaged property as may under the circumstances of the par- 
ticular case appear to be reasonable.’’ In the present case the 
court quote this and say: ‘‘ To this we adhere, and in our opinion 
the right to impose terms does not depend alone on whether cur- 
rent earnings have been used to pay the mortgaged debt, principal 
or interest, instead of current expenses. Mittelberger v. Logans- 
port C. & P. R. Co., decided at the present term, (1 Sup. Ct. Rep. 
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140). Many other circumstances may make such an order reason- 
able and this case furnishes a striking example. The first default 
in the payment of interest under the mortgage occurred in October, 
1873. The bond-holders did not see fit to take possession as they 
had a right to do, when the default had continued for six months. 
On the contrary, notwithstanding no payments of interest were 
made, they allowed the company to operate the road and incur 
obligations therefor until December, 1877. This was evidently in 
the hope that their condition would be improved by the de- 
lay.” . . . There cannot be a doubt that it was for the inter- 
est of the bond-holders that the road should be continued in opera- 
tion, and as they did not see fit to take possession while it could 
only be operated at a loss, it was certainly not an abuse of judicial 
discretion for the court to order as a condition of granting their 
application for a receiver that debts incurred by the company in 
thus protecting the security should be paid from the income of the 
receivership if, in consequence of an increase of revenue, it could 
be done. 





Bowden, Receiver v. Johnson, 2 Sup. Ct. Rep. 247, was an ap- 
peal from the U. 8. Circuit Court for New Jersey. The holder of 
stock in a National Bank, having information which gave him good 
reason to fear the failure of the bank, collusively transferred his 
stock to an irresponsible person, so as to leave no one to respond 
to the liability toassessment. On a bill filed by the Receiver, the 
transfer of the stock was set aside, and the original holder was de- 
creed to pay the assessment. 

It was also held that the letter written by the Comptroller of the 
Currency to the Receiver directing him to take legal proceedings 
against every stockholder to enforce his personal liability under the 
statute was sufficient evidence that the Comptroller decided before 
suit brought that it was necessary to enforce the liability of the 
stockholders. 

The decree of the Circuit Court was reversed. 





Galveston &c., R. R. Co. v. Moore, Sup. Ct. of Texas, Mar. 6, 
1883, 16 Central Law J. 273, is another decision on what we believe 
to be the right side of the mooted question whether negligence of 
a parent or guardian is to be imputed to a child in an action by the 
child for the negligence of a stranger. A child five or six years 
old had been sent by his mother upon an errand across a railroad 
track. The defendants were running a train of cars through the 
street at a higher rate of speed that the city ordinance allowed. 
There was a box car in front and no sufficient look-out, and the 
child was injured in crossing the track. The Judge refused to 
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charge the jury that contributory negligence on the part of the 
mother was to be imputed to the child, and if it was found would 
defeat the action. It was held that the Judge was right in refus- 
ing, thus to charge and in refusing to grant anew trial. The Court 
said: As to whether the negligence of the parent is to be impu- 
ted to the infant the opinions of courts distinguished for their learn- 
ing are widely at variance, and they are perhaps irreconcilable, and 
they cited as the leading American case in support of the defend- 
ant’s view, Hartfield v. Roper, 21 Wend. 615, and on the other 
side Robinson v. Cone, 22 Vt. 213, and the leading English case of 
Waite v. Northeastern Ry. Co., El. Bl. & El. 719, in which the rule 
of imputing the negligence of the guardian was adopted in a case 
in which the child’s grand-mother was actually present. 





THREE VERY important constitutional cases were decided by the 
United States Supreme Court on the 5th of March, and have now 
been published—S/ate v. Jumel, 2 Supreme Court Reporter 128, 
State of New Hampshire v. State of Louisiana and State of New 

York v. Same, 2 Sup. Ct. Rep. 176. 

In State v. Jumel, the State of Louisiana had issued certain 
bonds under an act of 1874, and had provided in the act that cer- 
tain officers should levy and collect a tax annually and apply the 
money to the payment of the interest. During the same year an 
amendment to the constitution was passed, declaring the act to be 
a valid and subsisting contract between the state and every hold- 
er of the bonds, which the state shall by no means and in no wise 
impair. In 1879, a new constitution was adopted, which took away 
the power of the executive officers to comply with the terms of the 
act. The Supreme Court held that no suit could be maintained by 
holders of the bonds to compel the officers by judicial process to 
enforce the provisions of the act, when the state by an amendment to 
its constitution has prohibited them from doing so. No suit can 
be brought in the state court to enjoin the diversion of the money 
collected, and a state cannot be suedin the Federal courts by an 
individual. There was not when the bonds were issued, nor is 
there now, any remedy in the state courts by mandamus or in- 
junction against the state in its political capacity to compel it to 
do what it has agreed shall be done, but refuses to do, and there- 
fore, such remedies do not exist against the officers of the state. 
When a state cannot be sued, the Federal courts cannot, by means 
of their jurisdiction over the officers of the state, control their action 
as representatives of the political power of the state. 

The opinion of the Court was read by Waite, C. J., Field 
and Harlan, JJ., dissented, and expressed their opinion with great 
earnestness and force: Harlan, J., begins by saying. ‘*‘ Having a 
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deep conviction that the decision of the Court isin conflict with the 
spirit and tenor of its former decisions, subversive of long estab- 
lished doctrines and dangerous to the national supremacy as defined 
and limited by the constitution, I deem it my duty to dissent 
from it ;’ and Judge Field concludes his opinion with these earn- 
est words, ‘‘If the State is above the constitution of the United 
States, if the protection of the instrument does not extend to her 
engagements with individuals, if her power is as absolute as that 
of the parliament of England, if the theory of the Federal consti- 
tution, that it binds states as well as individuals, is unsound, if it 
is not, as it declares itself to be the supreme law of the land—then 
my position falls, but otherwise there is no answer to it, at least 
none that I have been able to see.”’ 

The other two cases of which we spoke, Wew Hampshire 
v. Louisiana and New York v. Louisiana, were the test 
cases upon the question, whether a state by taking an as- 
signment from its citizens of the bonds of another state, 
can create a controversy between itself and the other state which 
may be determined in the Supreme Court. The decision was that 
it cannot. The Court referred to the original form of Art. 3, § 2 of 
the constitution which gave the Supreme Court jurisdiction over 
controversies between a state and citizens of another state, and 
then cited Chisholm v. Georgia, 2 Dall. 419, in which a judgment 
was recovered by Alexander Chisholm against the State of Georgia, 
and referred to the excitement and public discussion which arose 
out of this and similar suits, and resulted in the amendment of 
January 8, 1798, by which all suits against a state by citizens of 
another were prohibited, and the Court held that these suits being 
brought for the benefit of the citizens and in reality for them, 
came within the letter and spirit of the amendment, and the Su- 
preme Court could not entertain them. 

The Court denied the contention of the plaintiffs, that the states, 
notwithstanding the prohibition of the amendment, may prosecute 
suits because as the ‘‘ sovereign and trustee of its citizens, a state 
is clothed with the right and faculty of making an imperative de- 
mand upon another independent state for the payment of debts 
which it owes to the citizens of the former.’’ The Court admitted 
that this was the right of a nation, but held that the sovereignty 
of the states stops short of nationality and that their political status 
at home and abroad is that of states of the United States and is 
limited by the constitution. 
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THE POLICE POWER AND BOARDS OF HEALTH. 


THE POLICE POWER AND BOARDS OF HEALTH. 





By the police power we understand a power vested in executive 
officers of the government under certain circumstances to deprive 
a person of liberty or property without process of law. Mr. Justice 
Field, of the U. S. Supreme Court, in referring to this subject, 
says: ‘‘That power undoubtedly extends to all regulations af- 
fecting the health, good order, morals, peace and safety of society, 
and is exercised on a great variety of subjects and in almost num- 
berless ways. All sorts of restrictions and burdens are imposed 
under it, and where these are notin conflict with any constitutional 
provisions or fundamental principles, they cannot be successfully 
assailed in a judicial tribunal.’’ A simple illustration of this 
power is the case of a police officer arresting a person found in the 
act of wrong-doing or under circumstances of suspicion. If insuch 
cases the officer were obliged to go before a magistrate and swear 
out a warrant before making an arrest, it is obvious that many of- 
fenders would escape. 

In case of a raging fire, it is lawful to tear down buildings for the 
purpose of stemming the progress of the flames. If in such a case 
it were necessary to procure the sanction of a legal tribunal before 
destroying the property, it is plain that the power could not be ex- 
ercised. The necessity of the case is the foundation on which the 
right to exercise the police power rests. Where large numbers of 
people live in houses built compactly together, there is greater oc- 
casion for the exercise of the supervisory powers of government 
than in rural or thinly settled districts. In thickly populated 
cities the enforcement of rigid sanitary rules is a matter of prime 
importance. The enforcement of such rules and regulations we 
apprehend comes under the police power of the government. This 
matter has been deemed of so much importance in this state that 
laws have been passed providing for the organization of Boards of 
Health in every municipality. (Pamphlet Laws of 1880, page 278, 
Laws ef 1882, page 217, and chapter 105 Laws of 1883.) These 
boards are charged with the duty of promoting the health of the 
community. Their sphere for the most part consists in restricting, 
and so far as possible, removing whatever they may find to be pre- 
judicial to the public health. A slight consideration will show 
that in the proper performance of such duties there must be a judi- 
cious exercise of the police power. If, for instance, a vendor of 
meat has in his stock diseased or unwholesome meat, and declines, 
on notice from the authorities, to remove it, is it not the true course 
for a competent inspectorat once to take measures for its removal ? 
Wherever a source of foulness, hazardous to the public health, 
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exists, our common sense tells us it should be removed immediate- 
ly. The removal of such source of foulness in a summary manner 
by a board of health, or its agents charged with such duty, is an 
exercise of the police power of the government, a power based on 
the necessity of the case and to be used for the promotion of the 
public welfare. The measures taken to prevent the spread of con- 
tagious disease, as for instance, preventing general ingress into the 
premises where the patient is, and in some cases the removal of 
the patient to a special hospital, afford further illustration of the 
subject. It is admitted that those charged with the performance 
of duties calling for the exercise of police powers, occupy responsi- 
ble and delicate positions, that they often have to perform acts 
which appear arbitrary and to some unnecessary. 

The rights and powers of health boards have not as yet received 
very extended judicial exposition in this State. In the case of 
Camden v. Hutton, 10 Vroom 122, some points of importance were 
considered. This case involved the action of the Board of Health 
of the city of Camden, which board was organized under the char- 
ter of the city of Camden and not under the general laws above re- 
ferred to. The board had decided that certain sunken lots were 
a nuisance and had ordered the owner to fill up the lots for the 
purpose of abating the same. The decision of the Health Board 
was made without giving the property owner notice and an oppor- 
tunity to be heard. The property owner did not comply with the 
direction of the board. Thereupon the board caused the work to 
be done and brought suit in the name of the city against the prop- 
erty owner to recover the expense incurred. 

The opinion of the court was to the effect that the property own- 
er was not bound by the decision of the Board of Health, because 
he had not had notice or opportunity to be heard. The opinion 
also holds that the findings of such Boards can not be final and 
conclusive on the ground that the power to make a final adjudica- 
tion is vested inthecourtsalone. The case of Pugh v. Mitchell, re- 
ported in the N. J. Law JouRNAL, October, 1882, opinion by Justice 
Parker, involved the action of the Board of Health of the city of 
Burlington. Proceeding under the general law of 1880 above refer- 
red to, the case arose before the passage of the general law of 1882 
and 1883. The facts were substantially similar to those in the 
Camden case, the subject matter being a ditch on the premises of 
the defendant which was alleged to be a nuisance. No notice of 
a hearing was given by the Board to the property owner. The suit 
was brought in the Burlington Circuit in the name of the Board of 
Health and came up on demurrer to the declaration. Judge Park- 
er, following the opinion in the Camden case, sustained the demur- 
rer and held that the action of the Board in declaring the ditch of 
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the defendant to be a nuisance was a nullity, on the ground that 
notice and opportunity to be heard had not been given to the de- 
fendant. Thé point was also made in the Burlington case that the 
suit should have been brought in the name of the City and not in 
the name of the Board. By section 8 of the law of 1882, power to 
bring such suits is expressly conferred on Boards of Health. Giv- 
ing, however, to the reasoning of the learned judges in both the 
cases cited its proper scope and effect, it seems to us that the ques- 
tion still remains whether a Board of Health proceeding in pursu- 
ance of the powers conferred upon it by statute may not come into 
court and show by evidence that they have actually abated a nui- 
sance and incurred expense in so doing and may recover therefor. 
But in such a case the Board may not rely upon any finding or 
decision they may have made in the matter as evidence of the 
existence of the nuisance, but must prove the facts as in any other 
case where the question of the existence of a nuisance is involved. 
In neither of the cases referred to does the question in the form 
here stated appear to have been considered by the court. 

The exercise of the police power implies, as we have before re- 
marked, action on the part of executive officers without the pre- 
vious determination or sanction of a judicial tribunal. It by no 
means follows that the exercise of such power is illegal or beyond 
the protection of the courts. The object of the laws in question is 
to enable Boards of Health to take summary measures for the pro- 
tection of the public health and the lives of the citizens. If it be 
necessary, before boards can perform the duties imposed upon 
them by law and take the measures necessary for the protection of 
the public health, that an issue be framed and a trial had by the 
ordinary processes of the courts, it is plain that the laws would 
not be effective for the purpose intended. We do not understand 
our courts to say by any decisions so far rendered that Boards of 
Health, constituted by law, in the discharge of their duty in the 
removal of nuisances, become thereby trespassers, nor do we be- 
lieve that they will be denied relief when they come into court to 
recover from the property owner the expense incurred in the abate- 
ment of a nuisance on his property, if they aver and prove the 
facts on which they base their action and establish by evidence that 
the matter complained of was in fact a nuisance. Some remarks 
of Chancellor Runyon in the opinion in the case of Weil v. Ricord, 
9 C. E. Green 173, are directly in point. We quote from the opin- 
ion: ‘*‘ Among the objects sought to be secured by municipal gov- 
ernment, there is none more important than the preservation of the 
public health, and therefore the imperative obligation rests on the 
government of every city promptly to abate or remove all nui- 
sances by which the public health may be affected. It is no less 
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its duty to provide in like manner for the comfort and convenience 
of the inhabitants within its limits. To these ends such govern- 
ments are clothed with police powers. These being among the 
powers which are of the most importance to the inhabitants, those 
by which the public peace, health, comfort and convenience, and 
the general welfare are secured or promoted, are not only respect- 
ed but maintained by the courts, which, asa matter of public policy, 
will not interfere with or disturb municipal bodies in the legiti- 
mate exercise of those powers.”’ E. 8. A, 


LUCIUS Q. C. ELMER. 


Judge Lucius Q. C. Elmer died on the eleventh of March, 1883, 
at his home in Bridgeton, at the age of ninety. He was himself 
one of the most interesting figures in the line of the Bench and 
Bar of New Jersey, whose historian he became. Born and always 
residing in one of the remote counties not traversed by a railway 
until after he was sixty and on the bench of the Supreme Court, 
although without collegiate education, he received all the profes- 
sional honors his state could bestow. 

A member of the State Legislature at twenty-seven and speaker 
of the House of Assembly in the last session of his four years ser- 
vice ; for twelve years Prosecutor of the Pleas of Cumberland 
county ; United States District Attorney appointed by President 
Munroe at the age of thirty-one, and reappointed by President 
Adams; chairman of the commission to consider the practicability 
and expediency of the canal to connect Delaware and Raritan 
rivers; associated in 1827 with Richard Stockton and Theodore 
Frelinghysen in the commission to settle the dispute with New 
York as to the territorial limits of the respective states on the wa- 
ters of the Hudson, and again on the commission of 1835 with The- 
odore Frelinghuysen and James Parker, which at last adjusted the 
state boundaries as they now stand; elected a member of the 
House of Representatives in 1843, overcoming an adverse majority 
of 1,200 in the preceding year ; chairman of the Committee of Elec- 
tions, and prominent in the discussion of the Rhode Island Dorr 
Rebellion and other grave questions then before Congress ; ap- 
pointed Attorney General in 1850, and a Justice of the Supreme 
Court in 1852, where he served for fifteen years under two appoint- 
ments with an interval of two years ; and identified with the legal 
and political history of his native state by various literary labors. 
Moving through all these spheres of duty for more than half a cen- 
tury, and contemplating its results in the long years of a serene old 
age on the very spot where he was born, his long career has been one 
of singular usefulness and honor, and those who survey it only asa 

















LUCIUS Q. C. ELMER. 139 


matter of historical interest will inquire of those who knew him 
what were the characteristics of the man which led to such results ? 

He had much by inheritance. His great grandfather, the Rev. 
Daniel Elmer, was graduated at Yale College as early as 1713, and 
was a preacher in Massachusetts and Connecticut before he re- 
moved to Cumberland county, where he founded the family in this 
state. His father, Gen. Ebenezer Elmer, an officer and surveyor 
in the Revolutionary army, a member of Congress, and the presi- 
dent of the New Jersey Society of the Cincinnati, was a man of 
wide knowledge, of great decision of character and marked integ- 
rity. He seemed to have set his own seal upon the son, and to 
have pointed out his path in life when he named him from the pa- 
triotic old Roman, Lucius Quintus Cincinnatus. Judge Elmer, al- 
though not educated in any college (except for one term in the 
University of Pennsylvania) was a great reader from his boyhood 
to the close of his life, and his mind became fully stored with 
learning, for his memory was most remarkable. He was accus- 
tomed to refer to the fact that at a very early age, among the few 
books to which he found access, he fell upon Dobson’s British En- 
cyclopedia, which he read through with avidity. The habit of 
acquiring and preserving information thus inherited and fostered 
in early life was the basis of his success at the Bar, and lead him 
into the valuable labors by which his life was marked. 

He had a thoroughly honest mind. Not only in his personal 
character, which was always beyond reproach, but in all his mental 
processes he was an upright man. He scorned evasions and sub- 
terfuges. And he was downright as well as upright, for when he 
believed a course or a cause to be just he spoke with no uncertain 
sound in its defence. And yet he was not a man of prejudices, 
and was not’ wont to jump at conclusions. He had no pride of 
opinion, nor any of that tendency, so common in judges, to reach 
a hasty conclusion and then fortify it with specious arguments, 
though half convinced of its error. He had no hesitation about 
reversing himself, or modifying an opinion, however strongly ex- 
pressed. Those who went the rounds of his circuit with him in the 
early days of his judicial career will remember how freely he would 
think aloud about the cases in progress while they sat about the 
pine-knot fire, and how little after all they could tell how the 
judicial scales would fall when the contest closed the next day in 
court. But, however they fell, he was so transparently honest, 
so fair and so simple minded that no one even dreamed of wreak- 
ing the disappointment of the advocate upon the judge. 

Although the long roll of his official honors would seem to class 
him among successful politicians, yet he was not, in fact, a politi- 
cian at all, in the ordinary sense. He was never a schemer or a 
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wire-puller. He never even tried to manipulate political affairs. 
He had all the instincts of a statesman; deeply interested in the 
origin and history of the government of his state and his country, 
but he was in no sense a political manager. He was both too up- 
right and too downright to be the least of a demagogue; and he 
had none of the qualifications for such a part. He could not culti- 
vate the arts and graces of the popular leader. There was, in- 
deed, a certain brusqueness of manner, and a certain lofty air 
about him, that seemed to furnish a bar to advance in the very 
paths in which he succeeded so well. But in the rural community 
in which his life was passed, and where his real qualities were 
known to every inhabitant, they were no such bar, but rather a 
help. Everybody knew that Lucius Q. C. Elmer was an honest 
lawyer, an upright man, and a conscientious worker in every field 
to which he was called; and no peculiarities of manner or lack of 
the amenities of the popular leader could furnish any obstacle to 
his advancement. He remarks of his father in a fragmentin which 
he speaks of his career: ‘‘ He was always more remarkable for his 
independent performance of what he deemed right rather than for 
a mere adherence to party, and always deprecated everything like 
proscription for vpinion’s sake.’ This isa true statement of his 
own character as a politician, or rather as a statesman; and this 
was his view of duty in the many posts of laborand honor in which 
he served the state. 

When it is added that Judge Elmer during all his life was an 
earnest Christian, devoted to good works, and zealous in every ef- 
fort to promote the welfare of his fellow citizens, and that after 
leaving the Bench, at the age of seventy-six, he spent fourteen 
years with the wife of his youth in serene repose and calm prepara- 
tion for a future life, we may pronounce him happy, and enroll 
him among the honorable names of the Bar and Bench of New 
Jersey. 

We may say of him, as Mr. Edward J. Phelps has so finely said 
of Judge Samuel Prentiss, of Vermont, who spent more than half 
a century in the service of the Bar and the Bench of that State, 
‘*he was a man of rare and fine powers, of complete attainments in 
jurisprudence, a student and a thinker, all the days of his life; 
conservative in all his opinions; conscientious to the last degree ; 
thoughtful of others, a gentleman ingrain, because he was born 
so; a Christian in the largest sense of the term, whose life was 
spent in the careful discharge of his duty, without a thought of 
himself, his own aggrandizement, or his own reputation ; his face 
carried on every line of it the impress of thought, of study, of 
culture, of complete and consummate attainment. And the gra- 
ciousness of his presence so gentle, so courteous, so dignified, so 











\e ~ 











COURT OF ERRORS AND APPEALS. 141 


kindly, was like a benediction to those who came into it. Happy 
is the man to whom old age brings maturity and not decay. It 
brought to him not the premonitions of weakness, of disease, and 
dissolution, but only ripeness—ripeness for a higher and a better 
world. It shone upon him like the light of the October sun, on 
the sheaves of the ripened harvest.’’ A. Q. K. 





COURT OF ERRORS AND APPEALS OF N. J. 
(Abstracts of Opinions, March Term, 1883.) 


IRVING LEE, ET ALS., v. THE TRUSTEES OF SCHOOL DISTRICT NUMBER ONE 
IN THE COUNTY OF ATLANTIC. 


Atlantic City — School Houses — Taxation.—1. The Common 
Council of Atlantic City have no power to order money to beraised 
by taxation for the erection of school houses. It requires a ma- 
jority vote of the assembled inhabitants of the school district for 
that purpose. 2. Money raised under authority of the 31st section 
of the charter of Atlantic City (Laws of 1866, p. 330) for school 
purposes, cannot be applied by the school trustees to the erection 
of school houses. The decree below reversed. Opinion by Van 
SYcKEL, J. 

Mr. Garrison for appellants. 

Mr. Pancoast for respondents. 





STATE (THE PATERSON AVENUE AND SEACAUCUS ROAD COM'RS, REL.,) v. THE 
BOARD OF CHOSEN FREEHOLDERS OF HUDSON CO. 


Assessment—Debt of County.—A statute passed after certain 
road improvements were completed by a special commission au- 
thorized the commissioners who were to assess the expenses there- 
of to determine what amount of such expenses should be paid by 
the County of Hudson, and directed that the sum so determined 
should be raised by general taxation, as other county taxes are 
raised, and, when collected, should be paid over to the treasurer 
of the commission. Held, That the sum so determined was not a 
general debt of the county, and that the county officers were not 
bound to raise by tax or to pay any interest on said sum. The de- 
fendants in error are entitled to judgment. Opinion by Drxon, J. 

Mr. Flavel McGee for plaintiffs. 

Mr. J. H. Lippincott for defendants. 





JAMES F. RUSLING, ET AL., v. SARAH H. RUSLING, ET AL. 
Prerogative Court—Effect of a Verdict of Jury—Undue In- 
Jluence.—1. When upon a caveat against the probate of a will, the 
Orphans’ Court certifies the questions involved to the Circuit Court 
for trial by jury, pursuant to section 19 of the Orphan’s Court Act 
(Rev. p. 756), and on the coming in of the finding the Orphans’ 
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Court decrees accordingly, an appeal to the Ordinary opens for con- 
sideration, not merely the propriety of the decree, but the right to 
probate of the will. On such appeal, the Ordinary may decide the 
question on the evidence before the jury, or on additional proofs 
taken in accordance with the practice of the Prerogative Court. 2. 
On an issue whether a will is the product of undue influence, the 
declarations of the testator respecting previous occurrences which 
are alleged to have exerted the influence are not evidence to prove 
such occurrences. 3. The fact that a will was drawn by a favored 
legatee, while it calls for suspicions scenting of other circumstances 
does not of itself invalidate the will. Decree of the Ordinary af- 
firmed. Opinion by Drxon, J. 





ADONIJAH S. BOYD v. CASPER ENGLEBRECHT, ET AL. 
Usury.—As between the original parties to a usurious loan, the 
taint of usury attaches to the transaction and all substituted obli- 
gations and securities, until the usurious element is expunged. 
Decree reversed. Opinion by Drxon, J. 
Mr. Collins for appellants. 
Mr. Ransom for respondents. 





JAMES C. LUDLOW, ET AL., v. CHARLES F. LUDLOW, ET AL. 

Will, Execution of —Presence of Witness.—At the time of ex- 
ecution of a last will there must be some word or sign by the tes- 
tator or some one acting for him, in his presence and hearing, clear- 
ly to indicate his recognition of the testamentary act in which 
he is engaged, and of the genuineness of the signature and will 
which are presented to the witnesses for their attestation. The 
words used in the statute, ‘‘acknowledgment”’ and ‘‘declared,”’ 
demand an open expression either in words or unmistakable acts. 
Decree of Ordinary affirmed. Opinion by ScuppEr, J. 

Mr. T. N. McCarter for appellants. 

Mr. J. W. Taylor for appellees. 





IN THE MATTER OF THE WILL OF WILLET STEPHENSON. 
(Essex Orphans’ Court, March 6, 1883.) 





Orphans’ Court—Certifying case to Cir- 
cuit Court.—t1. It is within the discretion of 
the Orphans’ Court to grant or refuse an ap- 
plication to remove a case, arising out of a 
caveat against the probate of a will, into the 
Circuit Court, made under the rgth section 
of the Orphans’ Court act, (Revision, page 
756.) 

2. This act was not intended to provide 
that all cases in which a caveat is filed 


should, on application, be certified to the 
Circuit Court; but only exceptional cases— 
when some doubtful, intricate and perplex- 
ing questions of fact arise, such as would 
induce a Chancellor to send an issue toa 
Law Court to be determined bya jury. Ex- 
cept under such exceptional circumstances 
the removal of such cases into the Circuit 
Court would be wasteful and productive of 
too much delay and expense. 


In the matter of the probate of the last will of Willet Stephen- 


son, deceased. 
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On motion to certify the case into the Circuit Court. 
Mr. J. Henry Stoneand Mr. Schuyler B. Jackson for the motion. 
Mr. Joseph Coult and Mr. J. HE. Howell opposing. 

McCarter, P. J. This application is made under the nine- 
teenth section of the Orphans’ Court act, (Revision, page 756), 
which provides that 

‘* When any caveat shall be filed against the probate of a will, the Orphans’ Court may, 
on the application of the caveator, or of the persons named as executors in the said will, cer- 
tify the questions involved in such confroversy into the Circuit Court of the same county, for 
trial before a jury; and upon filing of such certificate with the clerk of the said Circuit 
Ccurt, the said Court shall have jurisdiction to try the said cause, upon an issue to be framed 
by the Judge holding said Court; the notice of trial and proceedings for summoning and 
impanelling a jury, and for the trial of the cause shall be the same as in causes commenced 
in the Circuit Court; the same costs shall be taxable as in other causes in said Court; the 
verdict of the jury shall be subject to be set aside and a new trial granted in the Circuit 
Court as in other cases in said Court; and the Judge may, on the application for a new trial, 
certify the same to the Supreme Court for its advisory opinion.” 

The twentieth section provides that the testimony on the trial at 
the Circuit shall be taken down in writing if required by either of 
the parties. It further provides that the Judge at the Circuit is to 
certify and return the proceedings had before him into the Orph- 
ans’ Court forthwith, and that the Orphans’ Court is then to make 
a decree in accordance with the finding of the Circuit Court. 

It was contended by the counsel for the caveators to this will 
that this motion should be granted by this Court as a matter of 
course. It is within the discretion of this Court to grant or refuse 
this motion (see the case of Brothers v. Pickel, 4th Stew. 647.) 
Aside from this case Iam not aware that the practice under this 
statute has been settled in this state; and as the result of my 
examination is that I must deny this motion, I think I ought to 
give the reasons for it. This statute was drawn by his Honor, Mr. 
Justice Depue, while at the bar, and was passed before the Com- 
mon Pleas Courts in this state had Law Judges, and was designed. 
to correct an abuse which had grown up in the Orphans’ Court, 
especially in the country, where contests over wills were unneces- 
sarily prolonged and the estates wasted by the payment of counsel, 
witness and court fees. This was the sole object of the statute and 
the reason for its passage. I may say that the reason for this rule 
does not exist now in, at least, thirteen counties of this state, 
which have Law Judges; and where the reason for the existence of 
a rule ceases to exist, the rule itself ought no longer exist. But 
aside from this reason, it is the duty of the Orphans’ Court to 
retain jurisdiction of this case, unless there is some special reason 
shown for sending it to the Circuit. 

It is clear to my mind that the Legislature did not intend to pro- 
vide that all cases in which a caveat is filed should, on application, 
be certified to the Circuit Court ; but only exceptional cases, cases 














144 THE NEW JERSEY LAW JOURNAL. 


in which it appears that some doubtful, intricate and perplexing 
question of fact will be presented, such as would induce a Chan- 
cellor to send an issue to a law court to be determined by a jury. 

It does not appear that any such questions of fact will be pre- 
sented in this case. The petition and affidavits only disclosed the 
fact that it is claimed : 

1st. That the will was not properly executed. 

2nd. That the testator was of unsound mind. 

3rd. That undue influence was used. 

No facts are disclosed on any of these points. It is not stated 
in what respect its execution is defective, what the evidence of 
unsoundness of mind is, or will be, or in what consists the proof 
of undue influence. How can this court say then that it ought not 
to retain jurisdiction of this case? It seems to me that if this 
case should go to a jury then every case should. 

By the authority of the case of Rusling v. Rusling, 8th Stew. 
120, and the constitutional provision therein cited (by Chancellor 
Runyon) it is clear to my mind that all this proposed proceeding 
will be expensive, wasteful and productive of too much delay. 

All that can be done is to send the question certified to the Cir- 
cuit Court, then the case comes back to this court for its decree. 
The decree is the decree of this court, and from such decree 
(although not reviewable in this court) the constitution provides 
an appeal to the Ordinary who hears the case de novo, and is not 
bound by the finding of the Circuit. He proceeds in the same way 
as if the case had been heard in this court. So if the case is certi- 
fied it can go, 

1st. To the Circuit Court. 

2nd. From thence to the Supreme Court for its advisory opinion. 

3rd. Then back to the Circuit for a new trial. 

4th. Then be returned to this court for its decree. 

5th. Then appealed to the Ordinary. 

6th. And finally appealed from the Ordinary to the Court of 
Errors and Appeals. 

After all these proceedings (save the appeal from the Ordinary 
to the Court of Errors) the case would not have advanced one step 
beyond where it would have been if it had been heard here, for 
then it could go direct to the Ordinary and from thence to the 
Court of Appeals, and be finally disposed of ; and all the time and 
money spent in the Circuit and Supreme Courts would have been 
saved. 

The motion to certify the case into the Circuit is therefore denied. 
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JAMES W. ANTHONY v. JOSEPH B. FRITTS. 
(N. J. Supreme Court, February Term, 1883.) 


In a suit at law against two makers of a In such cases a mere equity arises and the 
promissory note one of them cannot set up remedy is in Chancery. 
as a defence that he was known to the payee Payment of interest on a contract has now 


to be an accommodation maker, and that the the same effect to keep alive the contract 
payee bound himself by legal contract to the with respect to the statute of limitations, as 
other maker to give him time for payment. it had before the revision. 


Suit upon the following promissory note, viz: 

$1,000. On or before the first day of April, 1873, we, or either 
of us, promise to pay James W. Anthony or bearer the sum of one 
thousand dollars with interest from date without defaleation or 


discount, for value received. ° WILLIAM CRATER, 
A. L. BANGHART, 
April 3d, 1872. JOSEPH B. FRITTs. 


Interest had been paid upon the note to the 1st of April, 1878, 
by one of the makers, William Crater. The suit was brought on 
the 12th of November, 1879. 

The defendant under plea and notice proved that on the first of 
April, 1878, the plaintiff induced the said Crater to give hima 
mortgage as collateral security, agreeing in consideration thereof 
to extend the time of the payment of the said note; he further 
proved that he and Banghart were accommodation makers of the 
note and that such circumstance was known to the plaintiff. 

A verdict was taken for the plaintiff, subject to the opinion of 
this court on the law arising out of the foregoing facts. 

Mr. Oscar Jeffery for plaintiff. 

Mr. Martin Wyckoff for defendant. 

BEASLEY, Ch. Jus.: The problem to be solved in this case is, 
whether a person who has contracted as a principal, but who is 
known to be a surety, can at law claim any of the privileges 
belonging to the latter character. The subject may be said to 
belong to the vexed questions of the law, for the decisions relating 
to the matter are much in conflict. It is said in the text books, ; 
and the observation appears to be justifiable, that the weight of 
American authority is in favor of the admissibility of the defence 
interposed in this case; but this doctrine is I think in the main 
the product of the legal and equitable systems, so generally pre- 
vailing in this country, and it is opposed not only to correct theory, 
but to a series of judgments in the English courts. The following 
are decisions of this latter kind: Strong v. Foster, 7 Com. B. 201 ; 
Manley v. Boycot, 2 El. & B. 46; Parley v. Hanadine, 2 E. & B. 
431 ; Greenough v. McClellan, 2 El. & El. 424; 5 Taunt. 192; 10 B. 
& C. 578. 

The judgments appear to have been deduced from the following 
principles. That the circumstance of suretyship is, in this class of 
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cases, in no respect an ingredient of the contract which is in suit ; 
that the undertaking of the party is that of a principal promissor, 
and that he cannot claim that by reason of any stipulation, either 
express or implied, he has a right to be treated in any other capac- 
ity, and that when he insists upon being discharged from his 
undertaking on the ground that time has been given to a co-prom- 
issor, he in effect is asking that such undertaking may be treated 
in this respect as one of suretyship which is contrary to its nature. 
It will be observed that this theory has nothing to do with the 
question, which is so much discussed in the cases on this subject 
in the courts of this country, whether or not the testimony show- 
ing that in point of fact the party: was a surety, although he did 
not contract as such, is admissible ; for the conclusion arrived at 
proceeds from the hypothesis that accepting the incident of sure- 
tyship, such incident as it does not qualify the contract, has no 
effect whatever in a court of common law. And it is also to be 
remembered that in this line of thought there is no denial that 
when a person contracts as surety he can defend himself in such 
respects as are now involved ; equally in a legal as in an equitable 
tribunal ; the distinction being that in the former forwm he cannot 
require the promissee to regard him in any aspect as only collat- 
terally liable having bound himself as a primary debtor. If this 
defendant had bound himself in this instance as a surety, the ex- 
tension of time for the payment of the note given on a legal con- 
sideration to the principal debtor would, either at law orin equity, 
have worked his exoneration from all liability; but having stipu- 
lated unconditionally for the payment of this money, as he cannot 
interpolate into his engagement any terms tending to his protec- 
tion, it does not seem practicable for him todo more than to assert 
that the conduct of the plaintiff in disregarding his status of sure- 
ty, of which he was informed, was inequitable. And this is, in 
truth, to place the subject on its legal footing. The plaintiff had 
knowledge that the defendant was an accommodation maker, but 
he did not deal with him as such surety. If he had been asked to 
do so it is quite likely he would have refused to accept so irregular 
and imperfect an undertaking. What he did was to take from him 
a direct promise to pay this money at a given date. This contract 
being, as respects the defendant, of primary obligation, cannot be 
converted into one of secondary obligation; but, nevertheless, in 
the view of a court of equity, it was not conscionable for the plain- 
tiff to increase the hardship of the defendant’s position as, in point 
of force, the surety of the principal debtor. But this right of the 
surety to have his status respected does not pertain to his contract 
as an implied incident, but is a mere equity, which it is irregular 
to enforce in a court of common law, so long as it is important to 
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preserve the distinction between the procedures of a legal and an 
equitable forum. 

This discrimination has been accurately defined in some of the 
English decisions above cited. In the further case of Hollier v. 
Eyre, 9 Cl. and Fin. 45, Lord Cottenham very clearly declares the 
grounds on which courts of equity, in matters of this nature, base 
their action. His statement is this: ‘‘ But althoughall the grant- 
ors were principals as between them and the grantees, yet as be- 
tween themselves some of them might be sureties for others; and 
if it was established that such was the case as between the plaintiff 
and Lynch, and that the grantee knew that such was the case, they 
might by their dealing with Lynch have raised an equity in favor 
of the plaintiff entitling him to the protection of a court of equity, 
against the legal consequences of the instruments he joined in ex- 
ecuting. This distinction is perfectly well settled and is the ground 
of many of the decisions.’’ And with equal emphasis with respect 
to the equitable foundation of the practice on this subject, Lord 
Justice Turner in Davies v. Stainbank, 6 DeG. M. and G. 679, 
says: ‘This court, I apprehend, has at all times exercised juris- 
diction in cases of this nature. Itisin the eye of this courta 
fraud in a creditor to proceed to law against a surety, after he has 
agreed with the principal debtor to enlarge the time of payment 
of the debt; and this court relieves against the fraud.’’ Such is 
the equitable doctrine and such are the grounds of that doctrine. 
A court of equity intervenes in such case, not by way of enforcing 
a contract, but, as in many similar cases, for the prevention of un- 
conscionable conduct, against which there is no legal protection. 
And even considered in this light it has been scrupled whether 
there is any reasonable foundation for the practice, for in a recent 
case, Greenough v. McClellan above cited, we find Mr. Justice 
Williams, referring to the subject, thus criticises the intervention 
of chancery in such cases. He says: ‘‘A common law lawyer 
might find difficulties in the way of arriving at such a doctrine. 
He might consider that there is nothing illegal in an agreement by 
one who is in reality a surety, to forego his right as a surety, and 
submit to all the liabilities of a principal, and that a party toa 
written instrument, who on the face of it contracts as a principal, 
thereby enters into such an agreement. I may say for myself, 
without disrespect to the courts of equity, that Ido not understand 
why they should have disregarded such considerations.’ It may, 
therefore, I think, be safely said, that the situation in question 
gives rise, at best, to nothing but an equity, and that such equity 
is of a class that is not recognized by courts of law. 

This subject was considered and placed upon the footing above 
indicated by the Qneen’s Bench in the case of Porley v. Harra- 
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dine, 7 Ellis & Blackburn 430. The action was on a promissory note, 
and the plea was on equitable grounds by force of the act to the 
effect that the defendant made the notes jointly with one J for J’s 
accommodation and as security for J, and that the notes were de- 
livered to plaintiff and taken by him in an agreement between them 
that defendant should be liable as surety only, and with notice that 
he was surety only, and afterwards the plaintiff, without defend- 
ant’s consent, gave time to J, and but for which he might have ob- 
tained payment. 

On demurrer this plea was held good, the court saying that 
although the written contract contained in the note could not be 
varied by parol so as to introduce a stipulation that the defendant 
was to be regarded as only collaterally bound, yet nevertheless an 
equity arose from the relation of surety and principal between the 
defendant and J, and notice thereof to the plaintiff, and that such 
equity which by force of the statute could be set up as a defence at 
law, though formerly it was available only in Chancery. The 
doctrine of this case was approved of and followed in the Exchequer 
in Greenough v. McClellan, which has been already referred to. 
And this I apprehend is the inevitable result of correct reasoning 
on legal principles when the question arises in a jurisdiction in 
which the legal and the equitable systems have been preserved in 
separate forms. 

And in the light of this view if the American cases are critically 
examined the great bulk of them cannot be regarded as adverse 
authorities. The result in some of the cases was influenced by 
statutory provisions, and in others, that the methods of Chancery 
were in such jurisdictions interfused with the practice of the com- 
mon law courts. In Massachusetts and in Pennsylvania this de- 
fence was admitted avowedly on this ground. In the State of New 
York, notwithstanding some earlier intimations from the Bench to 
the contrary, as late as the year 1872, it was decided by the 
Supreme Court that the equity in question was not cognizable at 
law. Campbell v. Tate, 7 Lann. 370. Benjamin v. Arnold, 5 N. 
Y. T. C. 54, and finally in Hubbard v. Garney, 64 N. Y. 460, the 
Court of Appeals followed the English rule and declared the de- 
fence admissible on equitable grounds, the code having authorized 
that mode of proceeding. 

In this state, although the precise question has not been decided 
by the courts, the judicial intimations, when the point has inci- 
dentally been considered, are adverse to admission of this defence 
in a suit at law. In Paulin v. Kaighn, 3 Dutch. 508, Chief Justice 
Whelpley refers to this doctrine and with entire distinctness recog- 
nized it as the settled rule of the law. 

Touching the defence by a surety who had contracted as a prin- 
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cipal debtor, of an agreement to extend the time of payment, he 
says: ‘‘There is an obvious propriety in extending the evidence 
at law, in an action upon the contract brought by the creditor. By 
the form of the instrument they agreed to be bound to him as 
principals ; the action is to enforce the instrument in the shape the 
parties put it.’ Equally clear is the acceptance of the rule in 
Pintard v. Davis, Spencer 206 ; 8. C. Zab. 632. 

With respect to the second grounds of defence supposed to arise 
by force of the statute of limitations, I cannot perceive the force 
of such contention. There were annual payments of interest upon 
this note up to the date of the suit; such payments by one of the 
joint makers have always been held to keep alive and renew the 
ground of action has against all the parties to the contract, Merritt 
v. Day, 9 Vroom 32. And the legal force of such payments has 
been preserved by the express language of the present act. Re- 
vision 595, sec. 10. 

The plaintiff must have judgment. 


FRANCISCO v. ANDREWS, ET. AL. 
( Second District Court, City of Newark.) 


Costs in Districts Courts om Suits for less than $200, provided it exceeds $100. 


more than $200.—1. In actions in the Dis- 2. The various items of costs considered 
trict Court upon a dona fide demand exceed- _ and determined. 
ing $200 costs are taxable under the act of 3. Bill of costs in such a case stated in 


March 27, 1882, although the verdict is for detail. 

On motion to retax costs. 

Heard before Judges Henry and Fort of the Newark District 
Courts. 

Mr. Joseph Coult for the motion. 

Mr. F. M. Olds contra. 

Opinion by Fort, J.: This is a motion to retax costs. Several 
questions are raised. The first to be considered is, under what act 
shall costs in this cause be taxed. This was a suit under the act 
of March 27, 1882, which extended the jurisdiction of the District 
Courts to three hundred dollars, and provided for pleadings in 
suits where the debt, demand or damage claimed, actually exceeds 
two hundred dollars, similar to those of the several Circuit Courts 
in this state, and that the costs to be taxed in such suits should be 
to the attorney, court, clerk and sheriff, the same as those taxable 
in the several Courts of Common Pleas. Laws of 1882, page 195, 
Sect. 3. 

The 7th Sect. of this act provides for taxing five witnesses’ fees, 
in each cause in which the debt or demand exceeds fifty dollars, 
and the 8th section provides that jurors’ fees, in suits exceeding two 
hundred dollars, shal] be fifty cents for each day. 
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The amount claimed in the action before us exceeded two hun- 
dred dollars. The suit was brought in perfect good faith. It was 
an action for the contract price of goods manufactured to order, 
and the defendant set up as a defence that the goods were improp- 
erly manufactured. The jury rendered a verdict for one hundred 
and sixty-nine dollars as the actual value of the plaintiffs services. 

The plaintiff has taxed his costs under the act of 1882. Weare 
clear that this is right. The amount claimed in good faith ex- 
ceeds two hundred dollars, and the verdict exceeds one hundred 
dollars, and costs would therefore have to be taxed on it in either 
the Circuit or Common Pleas Courts, and are as clearly taxable 
here. 

The second question is as to the items of costs in the taxed bill 
as filed. The costs, as taxed by the plaintiff's attorney, amount to 
one hundred and forty-six dollars and two cents. The billisa 
large one to be taxed in any court. The defendant's counsel has 
filed an objection to every item as taxed. 

In taxing costs, here, the laws, so far as applicable, that govern 
the courts of Common Pleas, apply here. The 282d section of 
the Practice act applies in the matter of costs in this court. 

In the District Courts all items of costs allowed should be strict- 
ly kept within the provisions of section 282 of the Practice act 
above referred to. The recovery is speedy, and the adjournments 
short, and largely for convenience, etc., and costs upon such mo- 
tions should be confined to disbursements if possible. No term 
fees are taxable in this court. Motions for adjournments, and ar- 
gument fee and breviat on same are not allowable. A motion to 
adjourn a cause from day to day in the District Courts is not par- 
allel to a motion to put over for the term in the Circuit or Common 
Pleas, but is similar to a motion to set a cause down for a day in 
term. The actual fees of witnesses for the day are therefore only 
taxable on such a motion. In the bill of costs before us numerous 
special motions appear. They are not taxable. Thestatute allows 
but two special motions in any cause, either in this court or the 
circuit. In the plaintiff's bill of costs three breviats and copies are 
taxed. We think but onecan be taxedin the District Courts, in any 
cause. A trial is not completed here until a verdict is reached ; 
and after a disagreement of the jury, the second jury is but the 
continuance of the same trial toa result. The retrial is not simi- 
lar to the trial at one term of the circuit and a disagreement, and 
then have the cause go over for the term. 

The District Courts are for the administration of speedy justice, 
and to tax costs against the defendant for all motions made for ex- 
pedition or delay in the interest of the plaintiff, would be to bur- 
then the defendant with excessive costs, because by law he is com- 
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pelled to answer to the plaintiff's claim with dispatch. It might 
also open the door to those so disposed to seek adjournments, etc., 
solely for increased costs. A motion for venire cannot be taxed 
in this court. The statnte provides for notice to clerk to issue 
venire one day before the trial, if a jury is desired by either party. 
A. fee for such notice would be taxable. Nor is a motion toreturn 
the panel by the sheriff necessary or taxable. The statute creat- 
ing these courts directs that all actions shall be tried before the 
court, without a jury, unless the jury be demanded by one of the 
parties. Such demand ousts the judge of right to try the cause 
without the jury. The motion for trial, therefore, if granted, re- 
quires the court to order the officer to return the panel. Itisa 
necessary sequence of the granting of the motion for trial. The 
motion for rules, return, judgment, and clerk’s fee, etc., is not al- 
lowable here. It is purely fictitious. They are never made. Nor 
are they necessary. The return of the writ by statute is by the 
sheriff to the clerk. The plaintiff is not entitled to charge for a 
subpoena for each witness, where all reside in the same county. 
He may put not more than four in one subpoena, and serve tickets 
oneach. He will be allowed two subpeenas and five tickets only. 
) We find no authority for taxing costs for drawing a service of no- 
tice to produce books and papers. That is a notice for the plain- 
tiffs protection, so that in case papers are not produced the de- 
d fendant can be charged with the expense of securing them or prov- 
ing their contents. The sheriff's fees taxed in this cause are two 
dollars and seventy cents for the service of each venire. That is 
special jury fees. These juries cannot be considered as special 
juries. The fees for service of every mesne process out of Common 
Pleas is two dollars. The venire is a mesne process. Special juries 
are struck juries, and juries of view, specially ordered, etc. The 
sheriff is entitled to twelve cents for return of the writ, however. 
‘ His fees, therefore, on each venire and return, are two dollars and 
twelve cents. 

The bill, as we have retaxed it, is not out of proportion to Com- 
mon Pleas costs as taxable, in fact is less in the ordinary items of 
attorney, court and clerk’s fees. It is large because of the fact that 
the juror’s fees are taxable here in the bill of costs, and are not in 
the courts above. Also the various items of the sheriff's venire 
fees as allowed. 

In order that an authoritive bill of cost may be settled in these 
courts, we have re-drawn the entire bill in thiscase. It is, as re- 
drawn, still large, but it is much reduced from that as taxed by the 
clerk on the preparation of the attorney of the plaintiff. The bill 
of costs, as retaxed by the court accompanies this opinion, and will 
be the costs allowed in this case, and form the basis .for the estab- 
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lished bill of costs in these courts hereafter, in suits exceeding two 
hundred dollars, as provided for under the act of 1882. The total 
of the bill as re-taxed is seventy-three dollars and seventeen cents, 
of which forty-one dollars and forty-eight cents are sheriff's, ju- 
rors’ and witnesses’ fees. The jurors’ fees are of course not taxable 
in the Cirenit or Common Pleas, and but for these the bill in this 
cause would not exceed or equal a like bill in the Common Pleas 


with like number of witnesses. 
PLANTIFF’S COSTS ON JUDGMENT AFTER VERDICT. 


AUGUST 1882. Atty. Clk. 
Retaining fee, warrant of Attorney and filing. ...... 0.0... ccc. ceeec eee ees 1.17 08 
Drawing Summons, sealing, service and return..... 0.00.0... eee eee 34 42 
Ri NIN GRUIIIE occ.nis ck cinchnssesicisancaies dttess vic<swdnones ena eehanenad c8 
Drawing Narr copy and Clerk filing................es00000- Bia eben 08 
Drawing Schedule (5 folios) copy and check filing.................+ sakakd 80 08 
Drawing Notice on Narr copy and Service..........ccsscscscsesee csesesees 45 
2 copies Schedules and Narr to serve and serviCe...... ....00..ssesceeeee- 6 30 
Drawing affidavit of service, copy Jurat and filing...............c0.eeeees 33 08 
ED MO? Snack taki nenntsaadandeesdnandenan0%a) daacehinuaecbdens salgueosanesesneet 30 
Drawing replication copy and filing.............ccce. 0: see seesesveeseecceeeee 1.00 08 
Drawing notice of trial 2 copies serving and filing............ Re ee 65 08 
Drawing affidavit of service copy Jurat and filing...... ae $8 08 


Drawing 2 subpoenas 68, and sealing 28, 5 tickets 50, and s service.I 18 28 
SEPTEMBER 4, 1882. 


Fees of plaintiff witnesses on adjournment for day.............sss00se0e0- 
SEPTEMBER 6, 1882. 
eet OE RUE NE ONE Bais nei nth kona tsc penn sinesas/casessicensconnsessis 80 18 
Sheriff summoning and returning jury...... PEE EE Ae hr Pe 8 Sy 
cee: Ge WANS BU BOG oa ni eink tovienssccdscccnse-coctcacdeceecocuenss 16 
Clerk calling and swearing jury and swearing of witnesses...... ..... 62 
Clerk swearing constable to attend jury and constable’s fee............. 06 
Fees of jurors and § witnesses One Cay.............00:00-:ssessessecesoeseces 
Attorney’s Breviat and copy Judge’s trial fee.............ceceseeesereeeeees 2.54 
Court directing entry rule of disagreement and discharge of jury 
and re-trial, and Clerk entering same.........00..-seceeeseeeseeeeees 10 
OCTOBER 5, 1882. 
Drawing. 2 subpoenas. 68, and § tickets. 50, and service...........06+.+ 1.18 28 
Fees of 5 witnesses by statute and 6 by order Court extra as condi- 
tion Of AAjOUFRMENE 20.000 .ccccsscccccascccecccese esccccccsceccocse © oe 


OCTOBER 12, 1882. 
Fees of 5 witnesses on adjournment 1 day and 3 witnesses taxed per 


PPOORARE OE  CORMEN cc ccdssdecrcccccescdsscocacscccaseseccnsssenseseseene 
OCTOBER 26, 1882. 
Sheriff serving and returning jury on adjournment................:..0++ 
OCTOBER 27, 1882. 
BOURNE TO CIR adacincesscnenscccsnessanee: sdshnnes acnaacsse, sdncckestinuassé: bine 80 
Sheriff serving and returning jury and Clerk filing venire and 
FOCUTE oa cccccesescsvocccscccocescecccsccsecsccsessesscseesse -ccesesevecsscoeooces 16 
Clerk calling and swearing jury and Q Witnesses.........00ssesee-ceeeerees 74 
Clerk swearing constable to attend jury and constable’s fee............ 06 
Clerk taking and Entering VErdict........eeee-eeeesseeeeeereeeeeerees eseeseceee 08 
Fees of jurors’ and 5 witnesses two days... beenes su c0ta cobasccccsescnscocceupes ‘ 
Motion for judgment final agent and Clerk fees............:ceeeeeeeeeeees 2.C5 18 
Clerk entering judgment and assessment and trial fee.................++ 08 
Drawing costs copy, taking and filing... ..........ccececeeeceseceeeeeeceeees 54 58 
Drawing Fi. Fa. de bon. et. ter. 50, sealing 14, filing 8, return 10... 50 32 
PRONTO oi. os 0 nccccs scons siccsdccccnenndsncescatesenatotocses +esiens $22 80 4.94 
GRR ccknscscnccisconse sasen: savepecsiscnesedasdscsdsvectare setns+tes 4-94 
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IN RE EXECUTORS OF WESTON. 


The costs in this cause are hereby taxed at the sum of seventy-four dollars and seventeen 


cents on retaxation by order of court. 


IN THE MATTER OF THE FINAL ACCOUNTING OF HORACE GRAY, ETC., EX’RS OF 
RICHARD W. WESTON, DEC’D. 


(Court of Appeals of New York, March, 1883.) 


Executors— /nvestment of Testator—Due 
Diligence.—There is no arbitrary standard 
by which to measure the time within which 
executors must convert an estate into money. 
The time allowed for settling an estate ( viz: 
eighteen months in New York, ) may furnish 
a guide, but it is not to be taken as an arbi- 


trary standard The test of the executor’s 
discretion is the diligence and prudence of 
prudent and intelligent men in their own af- 
fairs. 

The executors in this case held not to be 
responsible for loss upon irregular securities 
which they had found among the assets. 








Messrs. Geo. H. Forster and Samuel Hand for Appellants. 

Mr. A. P. Whitehead for Respondents. 

Fincu, J.: »The decree of the Surrogate, and the judgment of 
the General Term, refusing to charge against the executors the loss 
resulting from the depreciation of the St. Louis and Iron Mountain 
Railroad stock were right and should be affirmed. Theappellants 
do not attack this conclusion upon the ground of negligence or 
bad faith, and substantially concede that the discretion of the ex- 
ecutors, if they had any, was exercised fairly and with ordinary 
prudence although the result has been disastrous. But the argu- 
ment is put upon the ground that by the terms of the will it was 
made the duty of the executors to sell ‘‘promptly;”’ that 
the testamentary direction was ‘*peremptory;’’ and any 
delay, not necessary and unavoidable, was a violation of an ex- 
press duty, and so involved responsibility for loss. But the will 
contains no such arbitrary or peremptory command. It doesdirect a 
sale, but does not say when, or under what circumstances, or at all 
fetter the usual and ordinary discretion of executors to wait a rea- 
sonable time for the proper performance of their duty. What, 
under all the circumstances, was such reasonable time, and did the 
executors exceed it, became the vital questions on this branch of 
the case, and their answer involves a view of the surrounding cir- 
cumstances and some just and fair allowance for the peculiar emer- 
gency. 

It must be granted that the stock was somewhat of a dangerous 
and speculative character, subject to great and sudden fluctuations 
of value and not such as a trustee could select for an investment 
of trust funds without responsibility foraloss. But the executors 
did not make this investment. They found the stock among the 
Without their fault it came upon their hands and they had 


assets. 
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to care for and dispose of it with all its inherent risks on the one 
hand and possibilities on the other. That the testator thought well 
of it they had ample evidence. He had bought one thousand shares’ 
in August and September of 1872 at about 59 per cent. and the re- 
maining five hundred shares later. These last were not paid for 
by the deceased but were being carried by his brokers. His death 
occurred on the 7th of May 1873, and a memorandum relating to 
this stock was found among his papers describing it as ‘‘ to be held 
firmly ; a dividend expected in two years.’’ The executors thus 
found themselves confronting an emergency, and with the path of 
duty before them somewhat blind and difficult. Why the testa- 
tor should have made the memorandum except for the guidance 
and enlightenment of those who came after him it is impossible to 
say ; and while it did not bind them it was advice they were justi- 
fied in taking into account. 

The testator had acted upon the judgment contained in his mem- 
orandum. In January of 1873 the stock had sold at 94, but from 
that time on had fallen to 85 at about the date of testator’s death. 
He, therefore, had held it firmly on a falling market, and so 
strengthened by his conduct the impression left by his written ad- 
vice. Letters testamentary were granted on the 6th of June, 1873, 
and the judgment and discretion of the executors was then called 
into play, for it was possible to sell the stock at once for about 80. 
Should they do so, or wait, was the important inquiry, to be an- 
swered with sole reference to the welfare or the estate committed 
to their care. They consulted, and took the best advice obtainable 
and determined to wait. The stock had been above par the year 
before, and under all circumstances, with the advice and example 
of the testator both before them, and their own justifiable confi- 
dence in the value of the stock, it was quite certain that their con- 
clusion was reasonable and their delay excusable. As the stock con- 
tinued to fall the reason for waiting grew stronger to men who had 
confidence in its inherent value. 

After a delay of three months came a panic in September. A 
storm of fright and distrust swept over the stock market during 
which valuable securities were depreciated and sacrificed and prices 
dropped suddenly and low. Certainly it was no time then to sell. 
The stock was paid for and the estate strong and able to carry it 
through the unexpected emergency. If the executors then had lost 
courage, and, demoralized by the alarm around them, had thrown 
the stock overboard at 55, or less than its cost, it would have been 
easy to say that the trustees chose the worst possible time in which 
to sell, and acted from terror and not from judgment. And so 
they waited again, as prudent men similarly situated would have 
certainly done. The depression continued during the remainder of 
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the year but with symptoms of improvement in the early months of 
1874. In February the recovery had brought the stock back to 67. 
At this point, it is said, the executors should have sold; but while 
the price was better than that of the panic it was but little bet- 
ter and still much below its value when originally received. It is 
easy to see now that it would have been wiser to have sold, and had 
the executors known then what they and we know now, they would 
undoubtedly have done so. But they did not and could not know. 
The indications pointed to an eventual restoration of value, and we 
cannot say that it was imprudent or unwise to expect and wait for 
it But in April came another heavy fall, the stock dropping to 30, 
and in June of that year when their inventory was filed it was ap- 
praised at 20, although on the 14th of that month it was selling at 15. 

That is the history of the first year’s holding by the executors. 
Facts are put in evidence showing the expectation and progress of 
a movement for consolidation; the persistent holding by one of the 
executors, through thesame period, of stock of the same corporation 
owned by him individually; and the similar holding of much larger 
blocks by business men of acknowledged capacity and judgment. 
Since the value of the stock at the hearing before the Auditor was 
greater than the inventory value of June, 1874, the question of re- 
sponsibility for loss relates wholly to the omission to sell during 
the first year. There is, and there can be, no rigid and arbitrary 
standard by which to measure the reasonable time within which the 
discretion of an executor directed to convert an estate into money 
must operate. Ifin some instances the English cases indicate a 
disposition to fix upon one year because at that date the executor 
may be compelled to account, in other instances such fixed or arbi- 
trary standard appears to have been rejected. Hughes v. Empson, 
22 Beav. 131. Buxton v. Buxton,1 Myl. and C. 80. Garrett v. 
Noble, 6 Sim. 504. Bates v. Hooper, 5 De G. M. & G. 337. Mor- 
gan v. Morgan, 14 Beav. 72. Marsden v. Kent, 5Ch. Div. 598. The 
better opinion derived from them would seem to be that each case 
must stand on its own facts; that what would be a reasonable time 
in one instance might not be in another; and while the one year al- 
lowed to close the estate may sometimes mark the limit of discre- 
tion, and is always a circumstance to be considered, it is not neces- 
sarily conclusive. 

In this state, at all events, there is no arbitrary standard. The 
executor here cannot be compelled to account until after eighteen 
months, and yet it may be his duty to sell earlier than that, or to 
wait even longer according to the circumstances of particular cases 
and the exigencies which exist. Where no modifying facts are 
shown to shorten or lengthen the reasonable time, the period of 
eighteen months may serve as a just standard. It was so held by 
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the learned Surrogate of New York in the case of Gillespie v. 
Brooks, 2 Redf. 355. There the will directed the executors to in- 
vest the residue of the estate, and the duty of selling the bank, in- 
surance, mining and manufacturing stocks on hand was just as 
plain and necessary, as if there had been aspecific direction to con- 
vert them into money. It was conceded in that case and held by 
the Surrogate that a reasonable time for the disposition of the ‘‘ir- 
regular securities’? would be 18 months. Substantially the same 
doctrine was held in Lockhart v. The Public Administrator, 4 
Bradf. 21. While such period furnishes a convenient guide when 
no special circumstances exist, it must, after all, not be taken as a 
fixed or arbitrary standard. The test must remain the diligence 
and prudence of prudent and intelligent men in the management of 
their own affairs. King v. Talbot, 40 N. Y. 76. Thompson v. 
Brown, 4 Johns Ch. 627. McRae v. McRae, 3 Bradf. 199. 

Stocks of variable value ought not to be timidly and hastily sac- 
rificed, nor unwisely and imprudently held. Even where there is 
a direction to sell, reasonable time must be given, and what that is 
must be determined in each case by its own surroundings. Here 
the estate was large. A trust fund was early constituted which 
furnished enough of income for the immediate wants of the benefi- 
ciaries. They made no complaint at the time because the stock in 
question was held. If the result had been a gain to them they 
would have been thankful for the delay. For the loss which did 
result, we think, under all the circumstances, the executors should 
not be charged. ' . 

[The rest of the opinion relates to the disposition of real estate 
and to the amount of allowances to the Executors—Ebs. | 





[A COMMUNICATION.) 


IS GAMING PUNISHABLE UNDER THE STATUTE IN N. J.? 


STATE v. DAVID M. SANFORD. 
(Essex Quarter Sessions.) 

1. Gaming was not an offence at common 2. That section 50 of the Crimes Act which 
law, but being an offence by a statuteof this makes gaming an offence in this state, is 
state, which affixes thereto no punishment, embraced within the 192nd section of the 
it may be proceeded against by indictment Crimes Act, which prescribes that all offences 


under common law, as well as by indictment of an indictable nature at common law are 
under the statute. misdemeanors, and prescribe the penalty. 


Under the above caption and syllabus there appears in the N. J. 
Law JourNAL, March, 1883, p. 92, a report of a decision upon an 
indictment founded upon section fifty of the Crimes Act. 

Upon page 92 the judge says: ‘‘ The defendant is indicted under 
the 50th section of the Crimes Act (See Revision p. 236), for gam- 
ing with dice........ This section, while it declares gaming to 
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be an offence against the state, and provides that the parties shall 
be prosecuted and proceeded against by indictment. makes no pro- 
vision for their punishment in case of conviction.” 

The conclusions which the court arrived at are set out in the syl- 
labus. I cannot agree with these conclusions, and I feel it to be 
my duty to point out the error into which I think the court has 
fallen. 

The Judge admits that the defendant was indicted under section 
50 of the Crimes Act, for the specific act of gaming, and which sec- 
tion provides no punishment for the offence. 

On page 93, he says: ‘‘ While admitting that gaming was not an 
offence at common law, I do not think the decision of this case 
turns upon this question.’”’ Then the judge attempts to give the 
turning point of the case in this manner. He says: ‘‘ Bishop lays 
down the rule that if a statute newly creates a duty of a public na- 
ture, but provides no punishment for its violation, the party vio- 
lating, while not indictable strictly under the statute is so at com- 
mon law.’’ Bishop on Stat. Cr. Sec. 138. And again: ‘* Whena 
statute forbids a thing affecting the public, but provides no penal- 
ty, the doing of it is indictable at common law.”’ (Section 237, 5th 
Ed.) ‘‘ Both of these propositions are sustained by many deci- 
sions. It follows that gaming though no offence at common law, 
is yet indictable at common law, and the offender in this state may 
be proceeded against by indictment, either under the common law 
or upon the statute.”’ 

According to the language of the court, we must understand that 
acts which were not offences at common law were indictable at 
common law. No such construction can be put upon the citations 
from Bishop. The court evidently misinterpreted Bishop’s mean- 
ing which led to the above antithesis and the misapplication of the 
law. 

In State v. Hall, 3 Vroom 162, the learned Chief Justice Beasley 
says: ‘‘On the word of Lord Coke, we know that games with dice 
and cards were not prohibited by the general rules of law;’’ for in 
the case of Monopolies 11 Rep. 87, he says: ‘‘ Therefore, playing 
at cards and dice, etc., is not malwm in se, for then the Queen could 
not tolerate or license it to be done;’’ and he then refers to various 
ancient acts of parliament which had prohibited, under a penalty, 
these et alios ludos vanos. The decisions which have arisen out of 
an enforcement of these statutes, and which have not been re-en- 
acted in this country, etc....... 

In the case under consideration the defendant was not indicted 
for the violation of a public statute, but he was indicted for the 
specific act of gaming, which indictment was drawn upon the statute. 
It is the violation of a statute of a public nature,imposing a duty, 
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which the common law makes indictable. State v. Morris Canal 
Co., 2 Zabriskie 539. The defendant in the case under considera- 
tion was not indicted for violating a statute of a public nature, but 
for gaming with dice on one certain occasion, and winning a certain 
sum of money at a certain time, and therefore, could only be pro- 
ceeded against under the statute upon which the indictment was 
drawn. 

The fact that the violation of a statute of a public nature impos- 
ing a duty is a misdemeanor does not make gaming an offence. It 
is not the gaming which is punished under such an indictment, but 
the violation of the public statute, ete. 

In State v. Morris Canal Co. above cited, the indictment was a 
common law indictment for the violation of a public statute, in the 
neglect to perform an ascertained duty towards the public, ete. 
lt is true that sec. 192 of the Crimes Act provides for the punish- 
ment of offences indictable at common law, but this section could 
not reach the case in question, because the defendant was indicted 
solely upon the statute, in the words of the statute, and this in- 
dictment could not be construed to be a good common law indict- 
ment for the violation of a statute of a public nature. X. 


VARIOUS TOPICS. 


THE LOCATION OF JUDGES. trial of cases, ‘‘so that suitors or—-what is 








The people of the Southern counties urged 
very strongly upon the Legislature the pas- 
sage ofa bill requiring the Supreme Court 
judges who do not reside in their districts to 
fix by rule some place or places where they will 
attend at least once in every two weeks, except 
during July and August, forthe purpose of 
disposing of such business as may be brought 
before them there. The West Jersey Press 
compares this demand to that which was 
made upon King John at Runnymede, when 
it was established by magna charter that the 
Court of Common Pleas should not follow 
the King, but should be held in a certain 
place. It says the judges fix no times when 
they will hear motions in their districts, and 
seldom come there except during the actual 


the same thing for they have to bear the ex- 
pense—their lawyers are obliged to hunt up 
the judge and go to him wherever it may suit 
his convenience to hear them. Camden 
lawyers have been compelled to go to Tren- 
ton, and to Freehold, and stay all night, to 
Woodbury and to Mount Holly, to have 
Camden county cases heard and determined 
that should have been heard in Camden, all 
the extra expense thereof coming out of the 
pockets of their clients. Camden is not 
alone in this complaint.” 

It is no doubt important that the judges 
should be ready to hear motions in their dis- 
tricts but it cannot be necessary that it 
should be required by law. The judges will, 


no doubt, make such arrangements as the 














business requires. The bill to make such a 
law passed both houses but failed to be 
signed by the Governor. 

For the information of members of the 
Bar practicing in the courts of the Second 
Judicial District, Judge Parker has an- 
nounced that notice may be given for argu- 
ment of motions before him as follows, viz: 


At Court House, Mt. Holly, May 1, ‘ 
““ “ Camden, of 15, a7 
“ “ “ “ 29, “ 


In the month of June, while at Trenton 
attending the Supreme Court and Court of 
Errors and Appeals, every day, except Satur- 
days, before the morning session, at recess, 
and after the afternoon session of those 
courts, on request, at the State House. 

The months of July and August are con- 
sidered vacations, but if in the State of New 
Jersey, the Judge will attend, upon special 
notice to him of at least four days, on any 
Saturday morning at the Court House in 
Camden, and if absent from the State an- 


other Supreme Court Justice will sign 
orders : 
At Court House, Woodbury, Sept. 4, 1833. 


“ ao, * 3 * 


“ sé “ec Oct 2 “e 
"7 ‘+ Camden, - > 
ae es te. “ce 30, “ 


In the month of November while attend- 
ing the Supreme Court and Court of Errors 
and appeals at Trenton, every day, except 
Saturday, before the morning session, at re- 
cess, and after the afternoon session of those 
courts, on request, at the State House. 

At Court House, Woodbury, Dec. 4, 1883. 
6 " mt. Hea, “ 2, 

The Judge will sign orders and hear com- 
mon motions as heretofore at chambers in 
his district at any time while holding cir- 
He willat each term fix certain days 
to hear cases tried before the court without 
a jury. In case of emergency to hear hadeas 
corpus proceedings the Judge will attend on 
other days than those above mentioned on 
telegram or letter. About nine-tenths of the 
common business is done by correspondence. 
Letters addressed to the Judge at his place 
of residence, or to the county town where he 
at the time shall be holding court, will be 
answered atonce. The Judge expresses the 
hope that counsel will be ready to proceed 
promptly on the days indicated. 


cuits. 


VARIOUS 
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DECISIONS IN COURT OF ERRORS 
OF N. J. 
MARCH TERM, 1883. 
Rusling v. Rusling. 
rogative Court. Opinioa by Dixon, J. 
cree affirmed. 


Appeal from Pre- 
De- 


Appleby v. State. On error to the Hud- 
son Circuit. Opinion by Depue, J. Judg- 
ment below affirmed. 

Higgins v. Flemington Water Power Co. 
On appeal. Opinion by Beasley, C. J. De- 
cree reversed. 

Ware v. Millville Mutual Marine & Fire 
Insurance Co. Opinion by Magie, J. Judg- 
ment below affirmed. 


Wagoner v. Watts. In error. No opin- 
ion. Judgment below affirmed. 
Roger v. Hoboken. In error. No opin- 


on. Judgment below affirmed. 

Aquackanonck Water Co, v. Mannattan 
Life Insurance Co. Opinion by Van Syckel. 
Decree below reversed. 

Martha A. Sargeant v. Augustus C, Sar- 
geant. On appeal. No opinion. Decree 
below affirmed. 

Derby, et al., v. New York Insurance Co. 


On appeal. No opinion. Decree below af- 
firmed. 
Ludlow v. Ludlow. On appeal. Opin- 


ion by Scudder, J. Decree below affirmed. 
Lee v. Trustees of School District No. 1, 
Atlantic County. On appeal. Opinion by 
Van Syckel, J. Decree reversed. 
Putnam v. Clark. On appeal. 
ion. Decree below affirmed. 
Barcalow v. Barcalow. On appeal from 
Prerogative Court. Opinion by Depue J. 
Opinion below in part reversed. 
Clements v. Jessup. On appeal. Opinion 
by Depue, J. Decree below affirmed. 
Benedict v. Melick. On error. Opinion 
by Runyon, C. Judgment below affirmed. 
Gaskill v. Lanmaster. Onappeal from Bur- 
lington County. In foreclosure. Opinion 
by Runyon C. Decree below reversed. 
City of Elizabeth v. State. Meeker, Pros. 
In error. Opinion by Beasley, C. J. Judg- 


ment below reversed. 
Township of Union v. Rader, et al. In 


Opinion by Runyon, C. Judgment 


No opin- 


error. 


below affirmed. 
Henry C. Coddington v. 


Margaret C. 
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Bispham, et al. On appeal. Opinion by 
Depue, C. J. Decree below affirmed. 

James v. James. Opinion by Beasley, C. 
J. Decree reversed. 

Paterson R. R. v. Mt. Pleasant Cemetery. 
No opinion. Judgment affirmed. 

McDowell v. Perrine. Opinion by Parker. 
Decree affirmed. Dixon and Patterson dis- 
senting. 

Hackensack Water Co. v. DeKay. Opin- 
ion by Depue, J. Decree affirmed. 

King v. Melick. No opinion. Judgment 
affirmed. 

Cornell v. Andrews. 
cree affirmed. 

Tuttle v. Gilmore. 
J. Decree reversed. 

Clark v. Bradshaw. 
cree affirmed. 

State v. Freeholders of Hudson. Opinion 
by Dixon, J. Judgment affirmed. 

Denton v. Clark. Opinion by Beasley, C. 
J. Decree affirmed without costs. 

State v. Del. Overseer. No opinion. 
Judgment affirmed. 

Sweeney v. Williams. 
J. Decree affirmed. 

Englebrecht v. Boyd. Opinion by Dixon, 
J. Decree reversed. 


No opinion. De- 
Opinion by Magie, 


No opinion. De- 


Opinion by Magie, 


THOMAS B. LEGGETT PARDONED. 


Thomas B. Leggett former comptroller of 
the City of Elizabeth who was sentenced 
March 27, 1880, to seven yearsimprisonment, 
was pardoned on April 16th. His health was 
poor and he was sixty years of age. The con 
spiracy and misdemeanor were in buying city 
bonds at a low price and selling them to the 
city at par. 





WHOIS “THE LORDCHIEF JUSTICE 
OF THE UNITED STATES?” 

A letter received from abroad at the 
New York office was so addressed, and 
to Chief Justice Waite. He 
would not open it Then it was sent to 
Noah Davis and Justice Daly, neither of 
whom would believe that belonged to them. 
The Department was puzzled to know what 
to do with the document, which seemed to 
be one of importance. Finally, a council of 
the New York Judges was called, the mis- 
sive was opened, and it was ascertained who, 


was sent 


THE NEW JERSEY LAW JOURNAL. 


in the opinion of the writer of the letter, 
was the great legal functionary of this coun- 
try. He was found to be a justice of the 
peace in that city, who had made a fortune 
in petroleum and had been “abroad” where 
his greatness had been duly advertised by an 
admiring wife. He got his letter. 





THE ALABAMA CLAIMS, 


The clerk of the Court of Commissioners 
of Alabama Claims has made a partial esti- 
mate of the amounts involved in the claims 
now pending before the court. Twenty-two 
hundred cases out of 5,700 filed aggregate 
nearly $14,000,000 without interest. If judg- 
ment were awarded for the amounts claimed 
in these cases, the interest would probably 
run the aggregate up to more than $20,000,- 
ooo. It will thus be seen that the court will - 
have no difficulty in disposing of the undis- 
tributed remainder of the Geneva award, 
about $9,500,000. 





EXECUTION. 


James Treglown was hanged at Morris- 
town, on April 18th, for the murder of Min- 
nie Chergwin, to whom he had been engaged 
to be married. 


BOOK NOTICE. 


We have received a copy of a pamphlet 
called ‘“ An Historical Sketch of the Law 
Department of the University of Pennsyl- 
vania,” read before the department by 
Hampton L. Carson, Esq. It appears that 
the Professorship of Law was first establish- 
ed in the University, in 1790, and Judge 
Wilson, of the U. S. Supreme Court was the 
first who occupied the chair. The real life 
of the school, however, began in 1850, when 
Judge Sharswood, was elected Professor. He 
held the office for eighteen years until he was 
appointed Judge in 1868. The school has 
a high reputation. 





AN OLD WAR HORSE DEAD. 


Chancellor Runyon’s old war horse, Ells- 
worth, departed this life at Newark, on 
April 15, at the age of 27 years 6% days. 
General Runyon purchased ‘* Ellsworth” in 
Virginia in the year 1861, and at the close of 
the war took him to Newark. 








